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Crown Minerals (Decommissioning and other matters) Amendment Bill 

1 Firstgas Group (Firstgas) welcomes the opportunity to submit to the Economic Development, 
Science and Innovation Committee on the Crown Minerals (Decommissioning and Other 
Matters) Amendment Bill (Bill) which will amend the Crown Minerals Act 1991 (CMA).  

2 Firstgas is generally supportive of the intent of the Bill, namely to: 

2.1 Clearly set out petroleum permit and licence holders’ decommissioning obligations, the 
length of time for which they are responsible, and the consequences of failing to carry 
out decommissioning and 

2.2 Mitigate the risk to the Crown and other third parties of having to carry out and fund 
decommissioning of petroleum infrastructure.  

3 However, Firstgas believes that there a number of key matters in the Bill that need to be 
significantly amended to better support these desired outcomes. Careful consideration must be 
had to prevent unintended consequences that will be harmful to New Zealand’s petroleum 
sector. 

4 Unless otherwise stated, terms used in this submission have the same meaning given to those 
terms in the Bill.  

 

Executive Summary  

5 Firstgas’ submission focuses on the key matters in the Bill that we consider require amendment 
to both achieve the desired outcomes and ensure a stable, consistent, and predictable 
regulatory scheme that is fair and does not overreach. 

Table 1: Firstgas position and recommended amendments  

Bill’s proposed 
reform 

Provision 
reference 

Firstgas position and amendments sought 

The Bill introduces a 
definition of “petroleum 
infrastructure”. Under 
the Bill petroleum 
infrastructure will need 
to be decommissioned 
at the relevant time 
specified.  

Proposed 
s89F 

Conditional support, subject to amendments. 

Currently the drafting of definition of “petroleum infrastructure” makes 
it unclear how far it is intended to stretch and may capture things that 
are not intended to be caught.  

Firstgas also seeks clarification that the decommissioning obligations 
will only apply to petroleum infrastructure that is actually owned by the 
relevant permit or licence holder and will not extend wider than this.  

We recommend that the drafting of the definition of petroleum 
infrastructure is amended to: 

• Include two new exclusions for export gas pipelines and LPG 
storage facilities and 

• Clarify that decommissioning obligations apply to only petroleum 
infrastructure that is owned by the permit holder.  
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Bill’s proposed 
reform 

Provision 
reference 

Firstgas position and amendments sought 

Perpetual liability even 
after a permit or licence 
has been transferred. 

Proposed 
s89M and 
s89T 

Oppose. 

The concept of perpetual liability unfairly allocates risk to transferors 
of permits and licences and impedes the sale of gas assets in 
New Zealand.  Perpetual liability is not required to ensure the 
transferee has financial capacity to carry out and fund 
decommissioning. The Bill introduces several other measures to 
address the risk of the failure of a new owner to cover 
decommissioning costs including the requirement of permit and 
licence holders to hold financial security, the Minister’s right to review 
financial capability and the Minister’s approval over transfers under 
section 41 of the CMA.  

We recommend that: 

• Proposed s89M be amended to remove further obligations on 
transferors   

• Proposed s89N be removed and s89K, 89L, 89O, 89P be 
amended to limit obligations to current permit and licence 
holders 

• Proposed s89T be amended to remove further obligations on 
transferors   

• Proposed s89U be removed and s 89R, 89S, 89V, 89W be 
amended to limit obligations to current permit and licence 
holders. 

Criminal liability for 
directors. 

Proposed 
s89ZZQ 

Conditional support, subject to amendments.  

Period to which criminal liability will apply to directors is too 
ambiguous.  Request amendment to at the time an obligation to 
decommission is required to be completed by party A. 

Oppose perpetual criminal liability.  

Holding directors perpetually personally liable even after they are no 
longer directors (and potentially after the relevant body corporate 
ceases to own the asset) will create a scarcity of people willing to take 
on director positions for body corporates to which decommissioning 
obligations apply.  

Request amendment so that directors can no longer be criminally 
liable once the relevant permit or licence has been transferred to a 
new owner. 

Conditional support, subject to amendments.  

Threshold for criminal liability is too wide. Recommend amendment to 
align the threshold with that under the Health and Safety at Work Act 
by deleting s89ZZQ(3) and replacing with a new s89ZZQ(3) as 
follows: 

If A is a body corporate and commits an offence under 
subsection (2), then any person who is or was a director of A at 
the time an obligation to decommission is required to be 
completed by A commits an offence if they failed to exercise due 
diligence to ensure that A complied with A’s decommissioning 
obligations. 

Consequential amendments to the Bill will also be required. 

Director’s liability for 
decommissioning costs. 

N/A We recommend that the Bill clarifies that directors of a body 
corporate, which holds a permit or licence and is liable to carry out 
decommissioning, cannot be held personally liable for the costs of 
decommissioning under the Bill.  This is currently ambiguous under 
the proposed draft of the Bill. 
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About Firstgas Group 

6 Based in New Plymouth, Firstgas Group is an umbrella brand consisting of Rockgas, Firstgas, 
Flexgas and Gas Services NZ.  

7 Firstgas and Rockgas are consumer brands that supply LPG and natural gas to over 165,000 
customers through their gas network of over 2,500 kilometres of high-pressure transmission 
pipeline and 4,800 kilometres of distribution pipeline in the North Island, 36 local LPG suppliers, 
and over 180 Refill and Save locations across New Zealand.  

8 Flexgas and Gas Services NZ are energy storage, operations and maintenance brands who 
make sure gas can be delivered safely and continuously. Flexgas operates the Ahuroa gas 
storage facility in central Taranaki. Gas Services NZ provides operational and maintenance 
support to all gas infrastructure owners, including the brands within Firstgas Group.1 

9 New Zealand’s homes have benefited from the choice of energy sources to meet their 
household needs. Currently there are over 400,000 homes in New Zealand who enjoy natural 
gas and LPG in their homes. These homes predominantly use gas for cooking, instant hot 
water, and heating. There are many benefits of having gas in the home. Hot water heating is 
currently the most energy. affordable way to heat a home and water.2 Gas boilers heats water 
so that it is instantly available. It requires no onsite storage in the home.  

10 Firstgas is investigating opportunities for using our assets in ways that help to reduce 
New Zealand’s carbon emissions. Our gas transmission and distribution networks cover much 
of the North Island and are ideally placed to support the development, transfer, and use of 
emerging fuels such as hydrogen and/or biogas.  

 

Recommended amendments to the Bill 

Definition of petroleum infrastructure – proposed s 89F 

11 Firstgas seeks clarification of what is intended to be caught by the definition of “petroleum 
infrastructure” under the proposed s89F. It is ambiguous as to how far the definition is intended 
to stretch and, as the definition is currently drafted, may capture things that are not intended to 
be caught.  

12 For example, the use of “attached to” in s 89F(a)(ii) would in plain meaning include the 
18” pipeline between Ahuroa and the Stratford Power Station (Stratford Pipeline) that is 
“attached to” Ahuroa and therefore the Bill’s decommissioning obligations would apply. 
However, we expect this is an unintended consequence – i.e., to require decommissioning of 
such a pipeline when it may be used for other purposes other than for petroleum or mining of 
petroleum and such decommissioning is not required for similar pipelines elsewhere, such as in 
relation to electricity stations. The use of existing energy infrastructure such as the Stratford 
Pipeline, which may be used for other purposes other than for petroleum or mining of 
petroleum, will be critical during New Zealand’s energy transition and investment in the 
maintenance and preservation of this energy infrastructure should be encouraged. 

13 Firstgas also seeks clarification that the decommissioning obligations will only apply to 
petroleum infrastructure that is actually owned by the relevant permit or licence holder and will 
not extend wider than this.  

 

1 For more information about Firstgas Group, visit www.firstgas.co.nz , www.rockgas.co.nz , www.flexgas.co.nz  

2 Home heating costs in 2020 - Consumer NZ 

http://www.firstgas.co.nz/
http://www.rockgas.co.nz/
http://www.flexgas.co.n/
https://www.consumer.org.nz/articles/home-heating-costs-in-2020
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Recommended change:  

Proposed s 89F(b) be amended: 

• To include the following exclusions to the definition of petroleum infrastructure at 
s89F(v) and (vi): 

(v) export gas pipelines and 

(vi) liquid petroleum gas storage facilities. 

• To clarify that the definition of petroleum infrastructure only applies to petroleum 
infrastructure which is actually owned by the relevant permit or licence holder. 

Perpetual liability – proposed ss 89M and 89T 

14 Firstgas is concerned that the introduction of the concept of perpetual liability introduces 
impracticalities that contravene the desired outcomes of the Bill and creates significant 
uncertainty in the petroleum sector.   

15 The Bill introduces the concept of perpetual liability for permit and licence holders, who will 
remain liable for carrying out, and meeting the costs of, decommissioning even after they have 
transferred the permit or licence to another party (if that other party fails to meet its 
decommissioning obligations). We also note that the perpetual liability is combined with the 
proposed s 89ZZT which makes it a breach for any party to indemnify a director, officer or 
employee of another party for liability under the Bill.  

16 If permit and licence holders remain liable for carrying out, and meeting the costs of, 
decommissioning even once that permit or licence is transferred to a new owner, and it is illegal 
for the new owner to indemnify directors of that old owner, then Firstgas believes this will pose 
a significant impediment to the sale of gas assets in New Zealand. Impeding the sale of gas 
assets in New Zealand will contravene the desired outcomes of the Bill. For example, if a 
permit or licence holder is facing solvency issues, then we think the best outcome would be for 
that asset to be sold (as easily as possible) to an incoming purchaser who can meet the 
decommissioning obligations for that asset under the Bill. Such barriers to the divestment of 
permits and licences and the uncertainty it creates will also significantly disincentivise future 
investment in New Zealand’s petroleum sector. 

17 The concept of perpetual liability also puts transferors in the position of potentially having to 
bear the cost of decommissioning twice – once when the purchase price of such permit or 
licence is lowered to reflect the expected decommissioning liability (or share of that liability) and 
then again if the new owner fails to meet their decommissioning obligations in the future – 
unfairly burdening those who have in good faith transferred their permit or licence and moved 
on. 

18 The explanatory note to the Bill states that this concept of perpetual liability is “designed to 
incentivise permit and licence holders to carry out sufficient due diligence to ensure the 
transferee has financial capacity to carry out and fund decommissioning.” However: 

18.1 Undertaking financial due diligence to ensure a new owner has financial capacity to 
carry out and fund decommissioning is an onerous and complex task particularly given 
the potential length of time before decommissioning occurs. Therefore, this financial 
diligence will be based on significant uncertainty and unfairly allocates significant risk to 
transferors and 

18.2 Perpetual liability is not required to ensure the transferee has financial capacity to carry 
out and fund decommissioning. The Bill introduces several other measure to address 
the risk of the failure of a new owner to cover decommissioning costs including the 
requirement of permit and licence holders to hold financial security, the Minister’s right 
to review financial capability and the Minister’s approval over transfers under section 41 
of the CMA. In the event that there was doubt as to a new owner’s ability to meet its 
decommissioning, the transfer of the permit or licence could simply be declined by the 
Minister. 
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Recommended changes: 

• Proposed s89M to be amended to remove further obligations on transferors  

• Proposed s89N to be removed and s 89K, 89L, 89O, 89P to be amended to limit 
obligations to current permit and licence holders 

• Proposed s89T to be amended to remove further obligations on transferors and   

• Proposed s89U be removed and s89R, 89S, 89V, 89W to be amended to limit 
obligations to current permit and licence holders. 

Criminal liability for directors – proposed s 89ZZQ 

19 Firstgas is also concerned with certain aspects of the criminal liability for directors introduced 
under the Bill. 

20 Under the proposed s 89ZZQ(3), if a body corporate knowingly fails to carry out certain 
obligations under the Bill, and therefore commits an offence, then any person who is or was a 
director of that body corporate during a period when that body corporate was liable to meet 
decommissioning obligations also commits an offence.  

Drafting unclear 

21 Firstgas seeks clarification of the drafting in the proposed s 89ZZQ, particularly the use of “any 
person who is or was a director of [body corporate] during a period when [body corporate] was 
liable for [body corporate]’s decommissioning obligations”. It is not clear whether this means: 

21.1 The entire period during which the Bill applies – i.e., from the later of the Bill coming into 
force or a permit being granted to that body corporate until such permit ceases; or 

21.2 The time at which liability actually accrues – i.e., the time that decommissioning is 
required. 

22 If the intended meaning is that in paragraph 21.1, then Firstgas is concerned by this.  This 
means that any person who is a director of a body corporate from the time the Bill comes into 
force is potentially liable, even if the decommissioning requirement does not arise until much 
later in time at which point that person is no longer a director. 

Recommended change:  

We recommend (in conjunction with the recommendation at paragraph 0) that the drafting in the 
proposed s 89ZZQ(3) is amended as follows: 

If A is a body corporate and commits an offence under subsection (2), any person who 
is or was a director of A at the time an obligation to decommission is required to be 
completed by A during a period when A was liable for A’s decommissioning obligations 
also commits an offence.  

Perpetual liability  

23 This criminal liability imposed on directors by the Bill is perpetual and does not fall away even 
should a gas asset be transferred to a third party, or if the relevant persons are no longer 
directors at the time of decommissioning.  

24 Firstgas believes that holding directors personally liable even after they are no longer directors 
(and potentially after the relevant body corporate ceases to own the asset) will create a scarcity 
of people willing to take on director positions for a body corporate holding permits and/or 
licences and who are subject to the decommissioning obligations under the Bill. This is 
particularly so given that the proposed s 89ZZT also makes it a breach for any party to 
indemnify a director, officer or employee of another party for liability under the Bill.  

25 We believe this is counter-intuitive to the intentions behind the Bill.  If the desired outcome is to 
ensure that oil and gas assets are decommissioned prudently, then creating a situation where 
experienced and astute directors are unwilling to take on directorships of oil and gas 
companies is not going to help achieve this. 
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Recommended change:  

We recommend that the concept of perpetual liability is deleted from the Bill in its entirety (see 
above at paragraph Error! Reference source not found.) and that the proposed s 89ZZQ is 
amended so that directors can no longer be criminally liable once the relevant permit or licence 
has been transferred to a new owner. 

Criminal liability too wide 

26 The explanatory note to the Bill states that the criminal offence is reserved for the most 
egregious breaches where the party “knowingly” breached the decommissioning obligation. 
However, Firstgas considers that the drafting in the proposed s 89ZZQ(2), particularly the use 
of “do an act, fail to act, or engage in a course of conduct…” is too wide and means the offence 
may apply to breaches that aren’t so egregious.   

27 We suggest that instead, that the threshold for criminal liability of directors should be narrowed 
and that a threshold similar to that in s 44 of the Health and Safety at Work Act 2015 could be 
adopted – i.e., that directors must “exercise due diligence to ensure that the company complies 
with the [decommissioning obligations]”. 

28 This change would both: 

28.1 Bring the standard required of directors in line with existing health and safety legislation, 
meaning that directors can consider one standard across both health and safety and 
decommissioning obligations and 

28.2 Contain an appropriate standard for directors to be held to. 

Recommended change:  

We recommend that s 89ZZQ(3) is deleted and replaced with the a new s 89ZZQ(3) as follows: 

If A is a body corporate and commits an offence under subsection (2), then any person 
who is or was a director of A at the time an obligation to decommission is required to 
be completed by A commits an offence if they failed to exercise due diligence to ensure 
that A complied with A’s decommissioning obligations. 

Consequential changes to the Bill will also be required. 

Directors liability for decommissioning costs 

29 The current draft of the Bill creates uncertainty around whether directors of a body corporate 
who holds a permit or licence and is liable to carry out decommissioning can be held personally 
liable for the costs of decommissioning. 

Recommended change:  

We recommend that the Bill clarifies that directors of a body corporate, which holds a permit or 
licence and is liable to carry out decommissioning, cannot be held personally liable for the costs 
of decommissioning under the Bill as this is currently ambiguous under the proposed draft of the 
Bill. 

 

Proposed Regulations to support the Bill 

30 Firstgas intends to separately make a submission to the Ministry of Business, Innovation and 
Employment (MBIE) of the proposed regulations to support the Bill. 
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Contact details 

31 We would welcome the opportunity to discuss any of the content of this submission. For further 
discussion or questions, please contact Kate Rendall, General Counsel, on 021 650 022 or via 
email at kate.rendall@firstgasgroup.co.nz.   
 
 

Yours sincerely 

 

  

Iwan Bridge 

Chief Operating Officer 

mailto:kate.rendall@firstgasgroup.co.nz

